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DETAILED ACTION 



Claim Rejections - 35 USC §112 



1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out 
and distinctly claiming the subject matter which the applicant regards as his 
invention. 

2. Claims 4, 5, 7, 9 and 10 are rejected under 35 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

a. Claim 4 recites the limitation "the cover axis" in line 3. There is insufficient 
antecedent basis for this limitation in the claim. It is unclear as to which 
axis the cover axis refers. 

b. Claim 5 recites the limitation "high tolerances." It is unclear as to what is 
defined as a high tolerance with respect to receiving a dimple into the 
dimple receiving region. 

c. Claim 7 recites the limitation "said plurality of dimples and dimple receiving 
regions each includes at least four of each... ." It is unclear as to what 
each dimple and dimple receiving region includes four of each of. For 
examination purposes it is interpreted that the container must contain at 
least four dimples and four dimple receiving regions. 
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d. Claim 7 recites the limitation "said axis" in line 5. There is insufficient 
antecedent basis for this limitation in the claim. It is unclear as to which 
axis is being referred to. For examination purposes it is interpreted that 
said axis refers to the polar axis with respect to the center of the base. 

e. Claim 9 recites the limitation "the periphery" in line 4. There is insufficient 
antecedent basis for this limitation in the claim. It is unclear as to from 
which periphery the above specified claim is attempting to claim 
antecedent basis. 

f. Claim 10 recites the limitation "said handle having primarily vertical and 
parallel walls extending normal to said axis." The examiner interprets that 
said handle has vertical walls and said axis is normal to the center of the 
container base. Therefore, it is unclear as to how said vertical walls are 
normal to said axis. 



Claim Rejections - 35 USC § 102 



3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a 
foreign country or in public use or on sale in this country, more than one year 
prior to the date of application for patent in the United States. 
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4. Claim 14 is rejected under 35 U.S.C. 102(b) as being anticipated by Kalmanides 
et al (U.S. 5,613,607). Kalmanides et al. disclose a container having a base 
(Figure 2, Item 37) and a cover (Figure 2, Item 25) lying over said base, and at 
least one piece of pastry (Column 2, Line 50-56) lying in said base (Figure 2, 
Item 37), said base and cover each being formed of plastic (Column 10, Line 33- 
42), that has been deformed (Figure 1 , Item 26 and Item 40), with said cover 
being formed of a transparent plastic sheet (Column 6, Line 30-42) and said base 
and cover having adjacent peripheral surfaces (Figure 2, Item 30, Item 38), 
including at least one sticker that is bonded to a peripheral portion of said base 
and to an adjacent peripheral portion of said cover, to indicate tot the container 
has not been opened (Column 16, Lines 18-30). 



Claim Rejections - 35 USC § 103 



5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 
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6. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

7. Claims 1-3, 5-7 and 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kalmanides et al. (U.S. 5,613,607) in view of Elwell (U.S. 
1,515,560). 

With regard to Claims 1-3 and 5-7, Kalmanides et al. disclose a cylindrical 
container for holding a food product such as a cake or a pastry, comprised of 
plastic, as cited above. Kalmanides et al. further disclose a locking mechanism 
wherein the deformed cover (Figure 2, Item 20) and the deformed base (Figure 

i. 

2, Item 21) both engage each other at adjacent locations on said peripheral edge 
of the cover (Figure 2, Item 30 and Figure 2, Item 40), which when engaged and 
then turned arcuately lock said cover with said base (Column 7 to Column 10 
Line 21). Kalmanides et al. further teach wherein said cover is of greater height 
than said base. The hollow receiving section (Figure 2, Item 36) and a 
subsequent terminating section (Figure 2, Item 40) for receiving said flange 
(Figure 2, Item 30) from said cover, is located on the base; while the protruding 
flange (Figure 2, Item 30) is located on the cover. Additionally, as discussed 
above, Kalmanides et al. disclose providing tape to secure said cover with said 
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base for the purpose of providing tamper evidence. As recited in Claim 7, 
Kalmanides et al. teach at least four protruding regions that engage with at least 
four engaging regions for providing the locking mechanism to secure said cover 
to said base (Column 7, Line 54 to Column 8, Line 4). 

Kalmanides et al. does not disclose wherein said cover contains a 
vertically extending hollow chimney that receives the projection of one of said 
dimples located on said base and wherein said dimple receiving cavity forms a 
transition location between each chimney and each corresponding dimple 
receiving cavity, wherein each transition location has a depth smaller than said 
depth of said dimple receiving cavity, so as to resist turning of said cover on said 
base to move said dimples into said chimneys. 

Elwell teaches a closure arrangement for containers that provides for a 
leack proof joint that cannot be accidentally detached (Page 1 , Lines 18-26); 
having what is known to one of ordinary skill in the art as a bayonet style locking 
mechanism wherein the base (Figure 1, Item A) comprises protrusions (Figure 1, 
Item 15) and the cover (Figure 1, Item c) comprises a vertical receiving section 
(Figure 1 , Item 30) for said protrusions and further comprising a region which 
secures said protrusion into said bayonet (Figure 2, Item 30), thus preventing 
accidental removal (Page 1 , Line 109 to Page 2, Line 34). It is further known that 
such joints are well known in the art to be used as locking mechanisms so as to 
prevent dislodgement of one member from another. 
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It would have been obvious to a person having ordinary skill in the art at 
the time the invention was made to modify Kalmanides et al. to include 
protrusions on the base of the container and a receiving mechanism that locks 
and prevents detachment of the cover from said base by using bayonet style 
joints, as taught by Elwell for the purpose of ensuring that the container provides 
a leak proof enclosure that will not detach when moved or during transport. Such 
a modification ensures that spillage of the contents will be contained within said 
container. Furthermore, changing the orientation of the protrusions and the 
receiving sections between the base and the cover would not provide a 
patentable feature to the claims, as the locking mechanism remains the same. 

8. Claim 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over 

Kalmanides et al. (U.S. 5,613,607) in view of Elwell (U.S. 1,515,560), as applied 
to claims 1-3, 5-7, 9 and 15 above, and further in view of Martinelli (U.S. 
3,854,582). Kalmanides et al. in view of Elwell disclose a cylindrical container for 
holding a food product such as a cake or a pastry, comprised of plastic, as 
applied above in paragraph 7. 

Kalmanides et al. in view of Elwell does not teach wherein said cover has 
a top plastic sheet with opposite sides wherein said opposite sides each form a 
downwardly projecting recess that forms said top plastic sheet with a handle for 
turning the cover. 
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Martinelli teaches a container base (Figure 1, Item 10) having locking lugs 
(Figure 1 , Item 20) and a cover for said base (Figure 1 , Item 30) comprising 
receiving ends (Figure 1, Item 42) for said lugs for the purpose of providing a 
locking mechanism that prevents said cover from disengaging from said base 
(Column 1, Line 1-3). Martinelli further discloses wherein said cover comprises 
downwardly projecting recesses that forms a handle (Figure 1 , Item 36), for the 
purpose of providing a cover that can also serve as a pedestal for said base 
(Column 1, Line 8-10). 

It would have been obvious to a person having ordinary skill in the art at 
the time the invention was made to modify Kalmanides et al. in view of Elwell to 
include a cover that contains depressions which from a handle, as taught by 
Martinelli for the purpose of providing a cover that can also serve as a pedestal 
for the container. Such a modification allows for the container of Kalmanides et 
al. to also have a display pedestal to be used, for example, when serving the 
food product contained within said container. 

Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kalmanides et al. (U.S. 5,613,607) in view of Elwell (U.S. 1 ,51 5,560) as applied 
to claims 1-3, 5-7, 9 and 15 above, and further in view of Dahl (U.S. 3,690,902). 
Kalmanides et al. disclose as applied above in paragraph 7. Kalmanides et al. in 
view of Elwell further discloses stiffening ribs (Figure 2, Item 26), for the purpose 
of providing strength and rigidity to said cover (Column 6, Line 26-30) and 



9. 
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vertical panels (Figure 2, Item 24) for the purpose of providing viewing and 
containment for said food product contained within said container. 

Kalmanides et al. in view of Elwell does not disclose wherein said cover 
has vertical ribs that leave panels between said ribs wherein said cover contains 
wide panels and narrow panels; said narrow panels having a circumferential 
width no greater than half the width of each wide panel. 

Dahl teaches a cake container comprising a cover having both wide side 
walls (Figure 2, Item 24) and narrow walls (Figure 2, Item 22) and ribs contained 

* 

between said walls for the purpose of providing additional stability and resiliency 
to said cover (Column 4, Line 26-30). Thus, if bumped or crushed said cover will 
have a tendency to bounce back and assume its original shape and form. 

It would have been obvious to a person having ordinary skill in the art at 
the time the invention was made to modify Kalmanides et al. in view of Elwell by 
providing both narrow and wide side walls for the purpose of providing additional 
stability and resiliency to aid cover. Such a modification will prevent said cover 
from being crushed in the event that it is bumped; therefore maintaining its 
aesthetic appearance. 

v 

10. Claims 9-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kalmanides et al. (U.S. 5,613,607) in view of Martinelli (U.S. 3,854,582) 
Kalmanides et al. disclose a container for holding food products such as a cake, 
further comprising a cover and a base wherein said cover is latchable against 
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said base by locking said cover into recesses within said base and turning said 
cover, as applied above. As recited in instant claim 12, Kalmanides et al. further 
disclose a base that is deformed to leave a plurality of vertically extending 
chimneys (Figure 2, Item 36) with open lower ends for receiving said dimples 
(Figure 8, Item 30) and upper ends (Figure 2, Item 43) to form a plurality of 
dimple receiving cavities for receiving a dimpmle when the cover is turned. 

Kalmanides et al. does not teach wherein said cover top wall has a pair of 
spaced depressions that leave handle walls for turing the cover, wherein said 
handle walls lie on opposite sides of said axis to leave a single handle between 
them, wherein said handle has a primarily vertical and parallel walls extending 
normal to said axis. Kalmanides et al. further does not teach said handle handle 
walls spaced apart by a plurality of inches to receive a different finger of a person 
to turn the cover. 

Martinelli teaches a container base (Figure 1, Item 10) having locking lugs 
(Figure 1 , Item 20) and a cover for said base (Figure 1 , Item 30) comprising 
receiving ends (Figure 1 , Item 42) for said lugs for the purpose of providing a 
locking mechanism that prevents said cover from disengaging from said base 
(Column 1 , Line 1-3). Martinelli further discloses wherein said cover comprises 
downwardly projecting recesses that form a handle (Figure 1 , Item 36), for the 
purpose of providing a cover that can also serve as a pedestal for said base 
(Column 1, Line 8-10). 
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It would have been obvious to a person having ordinary skill in the art at 
the time the invention was made to modify Kalmanides et al. to include a cover 
that contains depressions which from a handle, as taught by Martinelli for the 
purpose of providing a cover that can also serve as a pedestal for the container. 
Such a modification allows for the container of Kalmanides et al. to also have a 
display pedestal to be used, for example, when serving a food product contained 
within said container. Additionally such a modification provides a location for 
placing the cover so as to prevent it from being lost. 

11. Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kalmanides et al. (U.S. 5,61 3,607) in view of Martinelli (U.S. 3,854,582) as 
applied to claim 9-12 above, and in further view of DeRosset (U.S. 4,197,940). 
Kalmanides et al. in view of Martinelli disclose a container having two 
depressions on a cover to form a handle for turning said cover, and a base, 
which receives dimples in said cover within chimneys in said base that are 
subsequently locked in place by turning said cover, as applied above. 

Kalmanides et al. in view of Martinelli does not disclose a cake container 
having a base that has a central recess of a diameter of about one inch and 
centered on said axis, and wherein said recess is depressed below said base. 

DeRosset discloses a circular cake tray and cover wherein the cake plate 
(Figure 1, Item 105) comprises a cake supporting surface (Figure 1, Item 160), 
grooves (Figure 1, Item 165) and a central cylindrical recess (Figure 1, Item 170) 



Application/Control Number: 10/645,893 Page 12 

Art Unit: 1761 

for the purpose of providing matching grooves and recesses that will stabilize 
said plate (Figure 1, Item 105) within the cake tray (Figure 1, Item 1 15) to prevent 
damage to the cake, caused by movement of the cake plate (Column 1 , Line 6- 
23). 

It would have been obvious to a person having ordinary skill in the art to 
modify Kalmanides et al. in view of Martinelli to include a base having a central 
cylindrical recess as taught by DeRosset for the purpose of providing a plate 
structure that secures itself to a tray through the use of matching groves and 
recess. Such a modification prevents the shifting of the contents, which are 

♦ 

disposed on the base of the container, and thus prevents damage of the contents 
when said container is tipped over. 

12. Claims 16 and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Kalmanides etal. (U.S. 5,613,607) in view of Elwell (U.S. 1,515,560) as 
applied to claims 1-3, 5-7, 9 and 15 above, and further in view of Lisch (U.S. 
5,671 ,856). Kalmanides et al. in view of Elwell disclose a cylindrical container for 
holding a food product such as a cake or a pastry, comprised of plastic, as 
applied above in paragraph 7. As recited in Claim 16, Kalmanides et al. teach 
upward protrusions having a height equal to that of the height of said base. As 
recited in Claim 17, Kalmanides et al. disclose wherein said base comprises 
upwardly formed projections forming a circular band at said predetermined height 
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(Figure 4, Item 36), so as to ensure the stability of the base and maintain the 
cake in its position (Column 7, Line 26-53). 

Kalmanides et al. in view of Elwell does not disclose wherein said base 
comprises upwardly deformed projections that form a star having at least four 
star points with sides that extend radially. 

Lisch discloses a container that is capable of holding a cake having a cake 
supporting base surface (Figure 1, Item 20; Figure 7D, Item 20), wherein said 
cover is latchable to said base by matching extension on said cover (Figure 1 , 
Item 32) to recesses in said base (Figure 1, Item 48 and then turning said cover. 
Lisch further discloses a base comprising upward projections that form a star 
shape (Figure 7A-1), having more than four star points, for the purpose of 
providing partitions that divide said base into multiple sections for storing articles 
within. 

Therefore, it would have been obvious to a person having ordinary skill in 
the art to modify Kalmnides et al. in view of Elwell to use an upwardly projecting 
star shape as taught by Lisch for the purpose of providing sections that can 
divide said food product into different sections. Such a modification can further 

« 

provide guidelines, for example, when cutting said cake into portions for serving. 



Conclusion 
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13. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. U.S. 2,816,682 discloses a container for pressure 

» 

generating products having a twisting locking feature and a lid with wall handles 
and the ability to relieve the pressure so as to prevent the cover from coming off. 
U.S. 4,867,303 discloses a cover and a base for a pastry such as a cake; 
wherein said base has locking features circumferentially spaced which engage 
with corresponding locking elements located on the cover. It is further disclosed 
wherein said cover is comprised of plastic that is transparent, which allows for 
viewing of the contents disposed within the base. U.S. 5,207,345 discloses a lid 
having a handle formed from a pair of depressions which aids in locking the 
cover onto the container by allowing the user to twist said cover into the threads 
of the container. U.S. 5,287,959 discloses a domed cover for covering food 
products such as cakes wherein said cover is transparent for viewing the food 
product and contains a ribbed structure for providing support for said cover, and 
to provide crush resistance. U.S. 5,931,333 discloses a container including a 
colander and further comprising a lid structure, wherein the lid structure contains 
depressions that allows for the insertion of fingers for the purpose of removing 
the lid from the container. U.S. 6,595,366 discloses a container having a 
transparent cover and a base that has a support structure for maintaining a food 
product. It is additionally discloses wherein said cover contains ribs to help 
strengthen the package. 
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Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Viren Thakur whose telephone number is 
(571)-272-6694. The examiner can normally be reached on Monday through 
Friday from 8:00 am - 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Milton Cano can be reached on (571)272-1398. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information ■ 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 
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Patent Examiner 
Art Unit: 1761 
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